IMOCTAHOBJIEHUE
IVIEHYMA BEPXOBHOI'O CYJIA
PECITYBJIUKHU ABXA3USA
Nel

r. Cyxym «22» maprta 2019 rona

«O HEKOTOpBIX BOMpOcax NpUMeHeHus cyaamu Koncturynumn
PecnyOnuku A0xa3ust Ipy OCyIIECTBIECHUH IIPABOCY U

3akperierHoe B Kouctutynuu PecnyOnuku AOXa3uu TIOJOKEHUE O €€ BBICIICH
IOPUAMYECKON CHJIE O3HAYAET, YTO BCE KOHCTUTYLIMOHHBIE HOPMBI UMEIOT BEPXOBEHCTBO HaJl
KOHCTUTYLMOHHBIMU 3aKOHAMH, 3aKOHAMU U UHBIMA HOPMaTUBHBIMH ITPAaBOBBIMU aKTaMHU.

B memsx eaMHOOOpa3HOro MPUMEHEHUS CyJaMH KOHCTHUTYIMOHHBIX HOPM IIpH
ocymiecTsieHun  npaBocyaus Ilnmenym  BepxoBHoro cyna PecnyOmukum — A6Gxasus,
pyxoBoacTBYysich ctaTthelt 73 Konctutyuuun Pecriybnuku AGxa3ust u myHkToM 1 yactu 1 crateu
60 Koncturynnonsoro 3akona Pecryomuku A6xasust «O cyieOHOM BIacTH» TOCTAHOBIISIET 1aTh
CIIELYIOIINE PA3bICHEHUS:

1 Koncturynus PecnyOnuku AGXa3usi IpUHATAa BO UMSI YTBEPKACHUS MPaB U CBOOOJ
4eJI0BEKa, FPaXKIaHCKOro Mupa u cornacus (mpeamoyna Koncrutyuuu PecriyOnnku A6xazus).

OcHOBHBIE TpaBa U CBOOOIbI MPUHAUIEKAT YEIOBEKY OT poxkaeHUs. Kaxablil uenoBek
poxxnaercst cBOOOAHBIM. Bce paBHBI mepen 3aKOHOM M CYJOM HE3aBUCHMO OT pachl,
HAI[MOHAJIBHOCTH, II0JIa, A3bIKA, IMPOMCXOXKICHUS, HMYLIECTBEHHOIO M JOJKHOCTHOTO
MOJIOKEHUS, MECTa JKUTEJIbCTBA, OTHOUICHUS K PEJIUTHM, YOeKICHUH, UACOTOTUH U JIPYTUX
oOctosTenscTB (cTtaThs 12 Koncrurynuu Pecniybnuku AGxasus).

Cornacno cratbe 13 Koncturymuu PecniyOnnku AOxa3usi €CTECTBEHHBIMH NPaBaMU U
cBOOOJAMU UeJIOBEKA SIBJISIOTCS: MPaBO Ha ’KM3Hb, CBOOOAY, HEIPUKOCHOBEHHOCTb, YACTHYIO
COOCTBEHHOCTb.

Baknas rapaHTHs JMYHOW HENPUKOCHOBEHHOCTH 3aKJIIOYAEeTCs B TOM, YTO HUKTO HE
MOXET OBITh IOJBEPTHYT MbITKAM, HACUJIHUIO APYroMy KECTOKOMY WM YHHXKAIOIIEMY
YeJI0BEYECKOE IOCTOMHCTBO OOpallleHuIo 1K Haka3zaHuto (crtaths 15 Koncruryuu PecriyOmnnka
AOxa3us).

Hcxons U3 yka3aHHBIX NMPUHIMIOB M TapaHTupoBaHHOW Konctutymueit PecryOmmku
AOGxa3us cyneOHOM 3amMThl KOHCTUTYLMOHHBIX IpaB M cBoOox (cratksa 21 Konctutyumwn
Pecny6nuku A6xa3ust) cyeOHast 1eATeIbHOCTh JOMKHA OBITh HAaIlpaBJIeHa Ha 3aIUTY TUX IPaB
U CBOOOJ] OT KAKUX-JTMOO0 OCATaTENbCTB ITyTEM 00€CIIeYeHUsI CBOEBPEMEHHOT'O U KAU€CTBEHHOTO
paccMOTpeHHs] KOHKpETHbIX fien. Ilpu aTom crnenyer uMers B BUAY, YTO COTJIACHO cTaThe 35
Koncruryuun PecnyGnuku AOxa3ust HU OMH 3aKOH, OTMEHSIOIINM WM yMAJISIONIMIA TpaBa u
cBOOO/IbI UETIOBEKA, HE JOJIKEH OBbITh MPUHAT UK U3JaH B PecniyOinke AbOxasus.

OTtaenpHBIE OTpaHUYEHUS NTPAB U CBOOO MOTYT BBOAUTHCS TOJBKO KOHCTUTYIIUOHHBIMU
3aKOHaMH MPU HEOOXOIMMOCTH 3aIIUTHl KOHCTUTYIIHOHHOT'O CTPOSsi, 00ecrieueHus: 6e3011acCHOCTH
U OOIIECTBEHHOTO IOpPs/KA, OXpaHbl 3/I0pOBbs M HPABCTBEHHOCTH, a TaKKe B Clydasx
CTUXUUHBIX OCICTBHI, YPE3BBIYAITHOTO WJIM BOCHHOTO ToyIokeHUus (ctarhs 35 KoHcTuTyrmm
Pecrrybnuku A6xazus).

C npyroit croponsl, KoHCTUTYLHS OnpenenseT TpaHMIbl OCYIIECTBICHHUS YEI0BEKOM
MpUHAJIeKAIMX eMy TpaB U cBoOoa. Tak, cormacHo crateke 31 Koncrurynum PecmyGmuku



AOxa3us KaXJIbIi 4eJIOBEK 0053aH YBaXKaTh MpaBa U CBOOOIbI IPYTUX JIFOCH.

2. Cornacno crarbe 9 Koncruryuum PecryOmukm AGxasus, KoHcTutynus mmeer
BBICIIYIO IOPHAWYECKYIO CHIy. 3aKOHbl M HMHBIE HOPMATHUBHBIE AaKThl, MPUHHUMAaeMble B
PecnyGnuke A6xa3ust, 10KHBI cCOOTBETCTBOBaThH KoHcTutyuu. [lpu sTom cyam HeoO6xoaumo
UMETh B BUJY, YTO T0J] 3aKOHAMH [TOHUMAETCS U KOHCTUTYIITMOHHBIEC 3aKOHBI.

B cooTBeTCcTBHY C 3TUM KOHCTUTYLIMOHHBIM MOJIOXKEHHEM, Cy1aM IIPU PACCMOTPEHUH JIEI
CleqyeT OIeHMBAaTh COJEpXaHHe 3aKOHa WJIM HHOTO HOPMAaTHUBHOTO IPaBOBOrO aKTa,
PEryIupyIoIIero paccMaTpUBaeMbIe CyIOM ITPAaBOOTHOIIEHHS, U BO BCEX HEOOXOMMBIX CITydasx
npuMmensaTh Konctutynuro Pecriybnuku A6xa3usi B KauecTBE akTa MPsSMOTo JAeHCTBUSA. |

BepxoBenctBo KoHctutynum Ha Bcelt Tepputopun PecryOnmku AOxasus sIBIAsSETCS
IOPUAMYECKUM  BBIPDAKEHUEM CYBEPEHUTETa M O3HAYaeT BBICIIYIO CTENEHb IIPaBOBOMU
00513aTeILHOCTH.

CyneOHble penieHHsl JOJKHBI OCHOBbIBaThCs Ha KoHcruTynum, a Takke Ha
JEMCTBYIOIIEM 3aKOHO/IaTENIbCTBE, KOTOPOE HE MPOTUBOPEUUT €H.

Cyn, pa3pemias 1e0, IpUMEHsET HenmocpeaAcTBeHHO KOHCTUTYIIHIO, B YaCTHOCTH:

a) Korja 3aKkperjeHHble HopMoi KOHCTUTYLMN TONI0KEHUsI, UCXO/I U3 €€ CMBbIcia, He
TpeOYIOT JOTOJHUTEIBHOM pErJIaMeHTallud U HE COoJepXkaT yKa3aHWs Ha BO3MOXKHOCTH €€
MPUMEHEHHUS TIPU YCIOBUH MPUHATHS 3aKOHA, PEryJIUPYIOILIETro MpaBa, CBOOObI, 00S3aHHOCTH
YyeJioBeKa U rpakJJaHuHA U IPYTHe MMOJI0KEHMUS,

0) xoryna Koncturynuonusim cyiom PecriyOmuky AGxa3usi BEISIBICH IPOOEI B TPABOBOM
perynupoBaHuu Jnbo, Kkoraga mpoben oOpasoBaics B CBA3M C [pU3HAHUEM HeE
COOTBETCTBYIOIIMMU KOHCTUTYLIMM HOPMATHBHOIO IMPAaBOBOTO aKTa WM €ro OTIENbHBIX
NOJIOKEHUH C y4YeToM TMOpsAJKa, CPOKOB U OCOOCHHOCTEH HCIIOJIHEHHUS PELICHHS
Koncrurynuonnoro cyna Pecmy6nuku AGxas3us, €Ciu OHU B HEM YKa3aHBbI.

B cnyuasix, xorga crates Koncrutyuuu PecriyOnnku AOxa3us, ABiIS€TCS OTCHUIOYHOM,
CyIpl NP PACCMOTPEHMM JI€J1 JOJDKHBI IPUMEHSATH 3aKOH, PEryJUPYIOLIMI BO3HUKIIME
npaBooTHouieHus. Hamuune pemenuss KoncrutymmonHnoro cyna PecnyOmuku A6xaszus o
NPU3HAHUN HEKOHCTUTYIIMOHHOM TOM MM MHOIM HOPMBI 3aKOHA HE MPEMATCTBYET MPUMEHEHUIO
3aKOHa B OCTAJBHOM €ro 4acTH.

[IpaBoBbie aktbl Ilpesunenta PecnyOnmku AOxasus, HE COOTBETCTBYIOIIWE
Konctutyuun PecnyOnuku AOxasus, mnoanexxar orMeHe KOHCTUTYLMOHHBIM —CYyJIOM
Pecny6nmukn ~ AGxasus. IlpaBoBeie akTel Ilpesugenta PecnyOnmuku — AbOxasusi, He
COOTBETCTBYIOIIME 3aKOHAM, MOJJIekaT OTMeHe BepxoBHbIM cyinoM PecmyOnuku Abxazus
(crates 61 Konctutrymum Pecnybnuka A6xazust B pemakuuu KOHCTUTYLIMOHHOIO 3aKOHa
Pecny6nuku A6xa3us o nmonpaske k Koncrurynuun PecriyOmuku A6xasust ot 30 ampens 2014
rona, Ne3494-c-V).

Ecniu mpu paccMOTpeHHHM KOHKPETHOrO [ejla CyJ YCTaHOBMT, 4YTO IOJUIEKAIIUi
IPUMEHEHHIO aKT OpraHa rocyapCTBEHHOM BIIACTH, MHOTO TOCYAApPCTBEHHOI'O OpraHa, opraHa
MECTHOTO CaMOYTMpaBIE€HUS HE COOTBETCTBYET 3aKOHY, OH B CHJIy 4acTH 2 cTaTbu 68
Konctutyuun Pecniybnukn AOxa3ust 1 Ha OCHOBaHMM cTaTtbu 13 * I'pakaaHckoro kojekca
Pecriyomukn Ao6xasus (manee 'K Pecnybmuku Ao6xasus), crateum 11 ['paxmanckoro
nporeccyainbHoro koaekca Pecriyonuku Aoxaszus (manee I'TIK Pecnybnukm A6Gxaswusi), cTaTbu
19 Konekca Pecnybnmukm AoOxazusi «O0 agMUHHUCTPATUBHOM CYAOINPOHM3BOJCTBE» 00s3aH
NPUHATH PEIIEHUE B COOTBETCTBUH C 3aKOHOM, PETYJIUPYIOIIUM JaHHBIE IIPAaBOOTHOIICHUSI.

B cuny BepxoBeHcTBa W mpsimoro nerictBus Koncrurynum PecrmyOmukn AOxaszus B
CyJIeOHOM MpaKTHUKE JOHKHO 00ECHeunBaThCsd KOHCTUTYLIMOHHOE MCTOJIKOBAHHUE MOAIEKALINX



NPUMEHEHHIO MPaBoBbIX HOpM. CyJ, UCXOAS U3 Ha3BAaHHBIX MPHUHIMIIOB, MPU PACCMOTPEHHUU
KOHKPETHOTO Jiefia YSICHSIET KOHCTUTYIHOHHBIA CMBICT BBIOPAHHONW HOPMBI U MIPUMCHSIET €€
MMEHHO B 3TOM- KOHCTHUTYIIMOHHOM CMBICIIE.

3. B cnydae HeomnpeaereHHOCTH B BOMPOCE O TOM, COOTBETCTBYET Ju KoHCcTHUTyIuu
MPUMEHEHHBIN WU TOAJIeKAIINI TPUMEHEHUIO 110 KOHKPETHOMY €Ty 3aKOH, CyJl 0Opamiaercs
B Koncturynmonnsiii cyn PecryOnuku AOxasust ¢ 3apocoM O KOHCTUTYIIMOHHOCTH 3TOTO
3akoHa. Taxoil 3ampoc B cooTBercTBHHM co cratbeil 100 Komekca PecyOmmku AGxazus «O
KOHCTHTYIITMOHHON IOPUCAUKIIMI» MOXET OBITh CIEIaH CyJ0M JIF0OON MHCTAHIIMM U B JIFO0OM
CTaJIMU PAaCCMOTPEHUS JeTa.

O HeoOxoammocTu oOpamieHust ¢ 3anpocoM B KoHctutynmoHHBIN cyn PecryOnmku
AOxa3usi, Cyn BBIHOCHT MOTHBHpPOBaHHOE ompeneneHue (mocranorienne). Cam  3ampoc
odopmisieTcss B MUCbMEHHOM (hopMe B BUJIE OTACTBHOTO JOKYMEHTA.

B 3ampoce o mpoBepke KOHCTUTYIIMOHHOCTH TPUMEHEHHOTO WM TMOJICKAIICTO
NPUMEHEHUIO TIPH PACCMOTPEHUM KOHKPETHOTO Jejia 3aKOHa CyJ B COOTBETCTBUU C
TpeboBanusamMu ctathk 33 Koaekca PecrryOonuku A6xaszust «O KOHCTUTYITMOHHOUN FOPUCIUKITANY
JIOJDKEH yKa3aTh TOYHOE Ha3BaHUE, HOMED, ATy MPUHATHS, UICTOUYHUK OITyOJIMKOBAHUS U WHBIE
JTAHHBIE O MOJYIeKAIIEM MMPOBEPKE aKTE, a TAKKE MOTHUBBI, IO KOTOPHIM OH MPUIIEI K BEIBOAY O
HAIpaBIIEHUU yKa3aHHOTO 3anpoca. B cunmy 34 naszBannoro Kopgekca k 3ampocy HEOOX0AMMO
MIPUIOKUTH TEKCT aKTa, MOJJICKAIIETO MPOBEPKE, U TIEPEBOT HA a0Xa3CKUM S3BIK WM PYCCKUIN
A3BIK BCEX JIOKYMEHTOB U MHBIX MaT€pUAJIOB, U3JI0KEHHBIX Ha IPYTOM SI3bIKE.

B cBs3u ¢ obpamennem B Koncrutymonnsiii cyq PecriyOnnku AGxas3us ¢ 3alipocom o
MPOBEPKE KOHCTUTYIIMOHHOCTH MPUMEHEHHOTO WJIM TOJUISKAIEr0 TMPUMEHEHHIO aKTa
MIPOU3BOJICTBO MO JENy WM UCIOJHEHHE MPUHITOrO PEIICHUs, HCXOIs U3 TPEeOOBAaHUMN CTAThU
102 Konekca PecniyOnuku A6xasust «O KOHCTUTYITMOHHOM IOPUCTUKITIY, TPUOCTAHABIUBASTCS
1o paspernierus 3amnpoca Koncturymonusim cygom PecryOnukun A6xasusi, 0 4eM JI0JKHO ObITh
YKa3aHO B HA3BAHHOM BBIIIIE ONPEICICHUH (IIOCTAHOBJICHUH) CY/Ia.

CornacHo cratbe 96 Komekca PecnyOomuku AOxasusi «O  KOHCTUTYLIHOHHOM
IOPUCIUKIINIY Kajloba Ha HapyIleHHWe 3aKOHOM KOHCTUTYIIMOHHBIX MPaB W CBOOOJ T'pakIaH
JOTYCTUMA, €CJIH:

1) 3akoH 3aTparuBaeT KOHCTUTYIIMOHHBIE MTpaBa U CBOOOIBI TPakIaH;

2) 3aKOH MPUMEHEH WM TMOJICKUT NMPUMEHEHHUIO B KOHKPETHOM JIeJlie, paCCMOTPEHHE
KOTOPOT'0 3aBEPIICHO MJIM HA4YaTO B Cy/I€ UM UHOM OpraHe, MPUMEHSIOIEM 3aKOH.

IIpu 3ToMm, KoHCTUTYUMOHHBIN CyJ corjacHO YacTu 3 ctaTtbu 46 KOHCTUTYLIMOHHOTO
3akoHa Pecrryonuku A6xazus «O cyaebHou Binactu» u yact 2 cratbil 3 Kogekca PecryOmmku
Ab6xa3us «O KOHCTUTYIIMOHHOW FOPUCAMKIINNY, PEIIaeT MUCKIIYUTEIHHO BOMPOCH MpaBa. B
cuny vactu 4 cratbu 46 KonctuTynumonHoro 3akoHa PecryOmukm Aoxasus «O cyneOHOU
Bractu» u 4actu 2 crtatbu 3 Kogekca Pecnybmuku AoOxasuss «O KOHCTUTYLIHMOHHOM
opUucIUKINN KOHCTUTYLIMOHHBIN Cy[ MPU OCYIIECTBICHUH KOHCTHUTYLIMOHHON IOPUCAUKINU
BO3JICP)KUBAETCS OT YCTAHOBJICHHUS W HUCCIIEOBAHUS (PAKTHUECKUX OOCTOATEIHCTB BO BCEX
CITy4asix, KOrJia 3TO BXOAUT B KOMIIETEHIIUIO IPYTHUX CY/IOB UM MHBIX OPTaHOB.

KoHCTUTYLIMOHHBIN Cy/, MPUHSAB K PACCMOTPEHUIO kalo0y Ha HapylIeHHE 3aKOHOM
KOHCTUTYIIMOHHBIX TpaB M CBOOOJ TpaxIaH, yBeIomiiseT o0 3TOM CyJI WJIM HMHOH OpraH,
paccMaTpUBAOIIMKI /1€710, B KOTOPOM NPUMEHEH WU TMOJICKHUT MPUMEHEHUIO 00KaTyeMbIi
3aKOH. YBEIOMIICEHHE HE BJICUET 32 COOO0M MPHOCTAHOBIEHUE MPOU3BOJICTBA 10 feny. Cya uin
WHOM OpraH, paccMaTpHUBAIOIIMKA [1€710, B KOTOPOM MPUMEHEH WU MOAJEKUT MPUMEHEHHUIO
oOkayemblid 3aKOH, BIpaBe€ NPHUOCTAHOBUTH MPOU3BOJCTBO JO NPHUHSITUS PEIICHUS



Koncturynmonnsim cynom (ctathsi 97 Konekca Pecnybnuku A6xasusi «O KOHCTUTYIIHOHHOM
FOPUCTUKIINI).

OHOBPEMEHHO ¢ BBIHECEHHEM ONpeieeHNs (IIOCTAaHOBJIEHUS ) B CBSI3U € OOpAIllEHUEM C
3anpocoM B KoHctutyrmonHsiii cyn PecriyOnuku AGXa3ust U MpUOCTAaHOBJICHUEM B CBSI3H C ITHM
NIPOM3BOJICTBA 110 YT'OJIOBHOMY JI€Ty CYZ B COOTBETCTBHHM C TpeOOBaHHMSIMHU MyHKTa 4 yactu 1
cratbu 238 VYIIK PecnyOnuku AOxa3usi BIOpaBe B Cllyd4ae HaXOKIEHUS MOJCYIMMOIO TOJ
CTpaxeil 00Cy IUTh BONIPOC 00 M3MEHEHUHU €My MEpPBbI ITPECEUECHHUSI.

Cornacno crarbe 82 Kogexca PecnyOmuku A6Gxazus «O KOHCTUTYIHOHHOM
opucIuKIn» BepxoBHblil cyn PecnyOnukn AGxasust obnanaer mpaBoM Ha oOpallleHue B
KOHCTUTYIIMOHHBIN Cy[l C 3aIIPOCOM O IIPOBEPKE KOHCTUTYLIUOHHOCTH YKAa3aHHBIX B IIOJITYHKTE
«a» IyHKTa [ePBOT0 YacTH MepBoii crateu 46 KoncTuTynnonnoro 3akona PecriyOmmku A6xaszust
«O cyneOHOI BIacTW» U B MOJMYHKTE «a» IyHKTa IepBOro yactu nepBoil crarbu 3 Kozgekca
PecriyObnmukn A6xa3zus «O KOHCTUTYLUMOHHOM OPUCAMKIIMMY TIPABOBBIX AaKTOB OpPraHOB
roCy/apCTBEHHOM BJIaCTH U OPraHOB MECTHOT'O CaMOYIIPaBJIEHUS B CIIy4asX, IPELyCMOTPEHHBIX
crathelt 83 Konekca Pecybnuku A6xasust «O KOHCTUTYITMOHHOM FOPUCAUKITAN.

Cormacao cratee 87 Komexkca Pecnybmukm A6xa3uss «O KOHCTUTYIIMOHHOM
opucIUKImy BepxoBublii cyn PecnyOnuku A6xasusi obnamaer mpaBoM Ha oOpalleHue B
Konctutyuunonnslii ¢y ¢ 3anpocom o coorserctBur Koncturynuu PecnyGnuku AGxas3us He
BCTYNMBIIET0O B CUJIY MEXKIyHapogHoro jgoroBopa PecnyOmuku AOxasus B ciydasx,
npexycMoTpeHHbIXx crtatheit 88 Komekca PecnyOnmuku A6xasuss «O KOHCTUTYIHOHHOM
IOPUCAUKLIVI.

4. Pecriybnuka AbGxa3us - cyObeKT MEXAyHapOJHOrO MpaBa - BCTYNAeT B JOIOBOPHbIE
OTHOILIEHHMS C APYTHUMHU rocyaapcTBaMu. [lopsaaok 3akimodenus, onyOnuKoBaHus, paTu(huKaum
U ICHOHCALIUU MEXTyHapOIHbIX I0TOBOPOB YCTaHABIIMBAETCS 3aKOHOM (cTaThs 3 KoHcTUTyIMM
PecniyOnuku A6xazus).

PecnyOnuka AGxa3us mpu3HAET W rapaHTHPYET MpaBa M CBOOOJBI, 3aKPEIUICHHBIE BO
Bceeobmieit Jlexnmapanuu mnpaB yenoBeka, B MexayHaponaHbix Ilaktax o0 SKOHOMHUYECKUX,
COLIMATIBHBIX U KYJbTYpHBIX IpaBaX, O TPAKIAHCKMX M MOJUTHYECKUX IIpaBax, IAPYTUX
OOIIENPU3HAHHBIX MEXIyHapOJHO-TIpaBOBbIX akTax (ctarbga 11 Koncrutyuum PecryOmmku
AOxa3us).

[Ipu 3TOoM cymam HeoOXOOUMO HMMETh B BHUAY, YTO B CWJIy 4YacTh S5 crarbu 15
Koncrurynunonnoro 3akona Pecrybnuku A6xasus "O cyneOHO# BracTu" patuuupoBaHHbIE
MEXIyHapoaHble  AoroBopel  PecnyOmukum — AOXa3us  MMEIOT  IPUOPUTET  Iepen
KOHCTUTYLIMOHHBIM 3aKOHOM, 3aKOHOM U TNPUMEHSIOTCS HEMOCPEICTBEHHO, KpOME CIIydaes,
KOTJa U3 paTu(UIIMPOBAHHOTO MEXYHAPOAHOTO JoroBopa Pecrybnuku AGXxasus clieayer, 4To
JUIsl €r0 MIPUMEHEHHs! TpeOyeTcsl U3/laHue 3aKOHa.

[lepeuncnenne B KOHCTUTYyIuMU omnpeneneHHBIX NpaB HE JOJDKHO TOJKOBATHCS Kak
OTpPHUIIAHWE M yMaJleHHe APYTHuX NpaB, OOIIEMPH3HAHHBIX MEXIyHApOIHBIMU IPAaBOBBIMHU
aktamu (ctatbsa 34 Koncturynun Pecnybnuka AOxaszus).

B crarbe 45 Koncrutynuu PecnyOnuku AOxa3us 3akperieHo, YTO 3aKOH BCTYIMAET B
CHJly C MOMEHTa €ro OIyOJMKOBaHMA, 3a HCKIIOUEHHEM CIyyaeB, Korja Oosee mo3gHee
BCTYIUICHUE 3aKOHAa B CHJy YCTAaHaBIMBAECTCS CaMUM 3aKOHOM. B cwily ykasaHHOHU
KOHCTUTYLIMOHHOM HOpPMBI, @ TaKkXe B COOTBETCTBUHU C IOJOKEHUSIMHU crared 2-4 3akoHa
Pecny6nuku Abxa3us «O nopsiike onmyOIMKOBaHUS U BCTYIUICHHS B CHITy 3aKOHOB PecryOimku
Abxa3us M Ipyrux aktoB, NpUHATHIX Ilapimamentom PecnyOnmku AGxaszus» cya He BIpaBe
OCHOBBIBaTh CBOE€ pEIIeHHE Ha HEOMyOIMKOBAaHHBIX HOPMATHBHBIX NPAaBOBBIX aKTaX,



3aTparuBaroIUX IpaBa, cBOOObl, 00S3aHHOCTU 4YeJIOBeKa U rpaxjaaHuHa. IlosTomy B Xxoxe
paccMOTpeHHsl jiena Cy 00s3aH MPOBEPUTH (DAKT OMyOIMKOBAHUS HOPMATHBHOTO MPABOBOTO
aKTa, IOoJUIeXKallero NPUMEHEHHIO.

5. B cratee 6 Konctutyuuu PecmyOnuku AOXxa3us 3aKkperuieHO MpaBO Ka)XJO0To Ha
IIOJIb30BAaHUE POJHBIM S3BIKOM. B cmily yka3aHHOM KOHCTUTYLIMOHHOM HOPMBI, a TaKXe B
COOTBETCTBUU ¢ noNoxkeHusiMU yactu 2 ctathkl 9 ['TIK Pecriybnuku A6xazus, yactu 2 ctathu 16
Kognexca PecniyOmuku A6xaszust «O0 afMUHUCTPATUBHOM CyJIONPOM3BOCTBEY», YACTU 2 CTaThU
18 VIIK PecnyOmuku Ao6xaszus, yactu 2 crateu 24 Konekca PecmyOnmukum AGxasus «O
CYJOIIPOU3BOJCTBE MO JejaM 00 aJMUHHCTPATUBHBIX IPAaBOHAPYIIEHUSAX» CyI 00s13aH
Pa3bICHUTh U O0ECHEUUTh YYAacCTBYIOIIMM B Jiele JIMLAM IMpaBo JeNaTh 3asBICHMS, 1aBaTh
OOBSICHEHHS M TOKa3aHMs, 3asBJISATh XOAATalCTBa, N0JaBaTh kajJo0bl U BBICTYIIATh B CyJA€ Ha
POZHOM SI3bIKE€ WJIM JPYTOM SI3bIKE, KOTOPBIM OHH BIIAJICIOT, a TAKXKe MOJIb30BAThCS YCIyraMH
NepeBOUHKA.

6. [Ipu paccMoTpeHHH kajo0 Ha OTKAa3 B PETUCTPAIMM OOIIECTBEHHBIX OObEIMHEHUN
rpaxkJia JIM00 3asiBICHUI 3aUHTEPECOBAHHbIX JIUI] O IMKBUJALIUN OOLIIECTBEHHBIX 00bEJMHEHU I
cynaM HEOoOXOJWMO HMMETh B BHIY, YTO B COOTBETCTBHU cO crathed 18 KonctuTynum
PecrryOnukn AGxasust 3ampeniaercs CO3AaHue U JACSITeTbHOCTh OOIIECTBEHHBIX 00BEAMHECHUIH,
napTMil M JABWXKEHMM, LeaM W JAEHCTBHE KOTOPbIX - HAaCWIbCTBEHHOE W3MEHEHHE
KOHCTUTYLIMOHHOT'O CTPOsl, MOJPbIB 0O€30IaCHOCTH TOCYAAapCTBa, CO3/IaHUE BOOPYKEHHBIX
dbopMupOBaHUIA, pa3KUTAHUE COITUAIBHOM, PAaCOBOM, HAIIMOHAIBHON M PEUTHO3HON PO3HH.

VYuuteiBasg 3TO KOHCTUTYLIMOHHOE IOJIOKEHHE, Cyay HeOoOXOAUMO TIIATEIbHO
HCCJIEZIOBATh U OLIEHUTh B COBOKYITHOCTH BCE IPE/ICTaBI€HHbIE MUCbMEHHBIE U BEIIECTBEHHbBIE
JI0Ka3aTeNIbCTBA, MOKA3aHMUs CBUJETENEH M APYTHE J0Ka3aTelbCTBA, CBUACTEIBCTBYIOLIUE O
LeNsAX, 3a7a4ax, PaKTUUECKON AeATeNbHOCTH OOIECTBEHHBIX O0bEJMHEHUH.

7. Ilpu paccMOTpeHUU Ji€/1, BBITEKAIOIIMX M3 JKWJIMLIHBIX MPAaBOOTHOILIEHUH, CyaaM
HEOOXOIMMO YUUTHIBaTh, 4T0 KoHcTuTyMs PecnyOinku AOxas3ust mpeaocTaBuia KaxIoMy, KTO
3aKOHHO HaxoAuTcs Ha Tepputopun PecnyOiuku AGxasus, MpaBo CBOOOIHO MepeBUTaThCA,
BbIOMpATh MECTO JKUTENbCTBA, a TAK)KE rapaHTUpOBajia MpaBo Ha kuiuie (crateu 16 u 19
Koncruryuuu Pecniybnuku AGxazus).

8. Kaxiplif yenoBek MMeeT MpaBoO Ha CBOOOJY YaCTHOH JKM3HH, JIMYHYIO U CEMEIHYIO0
TaliHy, 3alUTy Y€CTH U JOCTOMHCTBA, CBOOOIy COBECTH, BEPOUCIIOBEAAHN S, TBOPUECTBA, MBICIIH,
cinoBa u yoexaenuit (crates 14 Koncrurynuu Pecyonuku AGxasus).

B cooTBeTcTBHU € 3TMM KOHCTUTYLMOHHBIM IOJIOKEHHEM M Ha OCHOBaHHMM cTaThu 21
Koncrurynunonsnoro 3akona PecriyOnuku Ao6xasus «O cynebHol Biactu», cratbu 23 Konekca
PecnyOnukn Ao6xasust «O0 aaMHUHUCTPATHMBHOM CyAONpOM3BOACTBe», ctatbu 12.2 T'TIK
Pecriyommuku A6xasmsi, crarbu 15 Komekca Pecnybmukm Ab6xaszust «O Cyaonmpou3BOIACTBE 1O
nenaMm o0 aJMUHHCTPATUBHBIX IpaBoHapymieHusx», cratbu 13 YIIK Pecnybonuku AGxasus,
OrpaHMYEHUE TPAKJAaHWHA HA TailHy MEPernucKu, Tele(OHHBIX, MOYTOBBIX, TeJerpadHbIX U
UHBIX [1€PETOBOPOB MPOU3BOAUTHCS TOJIBKO HA OCHOBAHUHU CYZEOHOIO PEIIeHUs.

Cynam HaJUIeKUT UMETh B BUJIY, YTO B COOTBETCTBUU CO cTaThel 8§ 3akoHa PecryOmuku
Abxa3us "OO omepaTMBHO-PO3BICKHOM naesTenbHOCTH B PecnyGnuke AGxasus" mpoBeneHHe
OIEPATUBHO-PO3BICKHBIX MEPOIPHUITUH, KOTOpbIE OTPaHMYMBAIOT KOHCTUTYLIMOHHBIE IpaBa
YyelloBeKa W TpaXKIAaHWHA Ha TalHy IEepenucKu, Tele(OHHBIX IEPEroBOPOB, IOYTOBBIX,
TesierpadHbIX ¥ HHBIX COOOIICHUH, TIepeIaBaeMbIX 110 CETSIM AJIEKTPUYECKON 1 TOYTOBOI CBSI3H,
a TaKke MpaBO Ha HENPUKOCHOBEHHOCTb >KUJIMIIA, ayAUO-BUACOKOHTPOJIb JUIa U (MJIM) MecTa
JIOMTyCKAeTCsl Ha OCHOBAHWM CyJEOHOTO PEUICHHs W MPH HAJWMYUK MH()OpMAIMK O MpHU3HAKAX



IOJrOTABIMBAEMOI0, COBEPIIAEMOIO WM COBEPIIEHHOI'O IPOTHUBONPABHOIO JESHMS, I10
KOTOPOMY  IPOU3BOJACTBO  NPEIBAPUTENBHOIO  CICACTBHS ~ OO0s3aTeNbHO; O  JIMIAX,
HOJATrOTABIUBAIONINX, COBEPLIAIOIIMX MJIM COBEPIIMBIIMX MPOTUBONPABHOE JESHHE, II0
KOTOPOMY TMPOHU3BOJICTBO MPENBAPUTENLHOIO CIEACTBUS 005A3aTENbHO; O COOBITUAX WU
nercTBusx (0e3AeMCTBUM), CO3/IAIOIIUX YTPO3y TOCYJIApCTBEHHON, BOCHHOM, YKOHOMHYECKOM
WIN 3Konorndeckoil 6ezonacHoctu PecnyOnuku AOxasus. [IpocnmymuBanue Tene@OHHBIX U
MHBIX TIEPErOBOPOB JOMYCKAETCS TOJIBKO B OTHOILIEHUH JIMII, ITOI03PEBAEMbIX U OOBUHSAEMBIX
B COBEpPILEHUH MPECTYIUICHUH CpeTHEeH TSKECTH, TSHKKUX HIIM 0C000 TSDKKUX MPECTYIUICHUH, a
TaK)Xe JIUL, KOTOPbIe MOT'YT pacrojiaraTb CBEACHUAMU 00 yKa3aHHBIX IPECTYIIIICHUSAX.

CormacHo crateu 7 3akoHa PecnyOmukm Ao6xazuss "OO onepaTHBHOPO3BICKHOU
nestenbHOCTH B PecriyOnmke AGxas3us'", BO B3aMMOCBSI3H CO CTaTbiaMu 1, 2, 8 (4acTh BTOpas) u
10.1 nanHoro 3akoHa, ONpEAEISAIOIIMMH LEJM, 33a7ayl, OCHOBAHUS U YCIIOBHS MPOBEICHUS
ONEpPaTUBHO-PO3BICKHBIX MEPONPHUATHI, B TOM UHCIE CBA3aHHBIX C OrPAaHUYCHUSIMU
KOHCTUTYLIMOHHBIX IpaB Tpa)JaH, BBITEKAE€T, 4YTO I[OJ MPOTHUBOIPABHBIM JCSHUEM
paccMaTpuBaeMblii 3aKOH MOJpa3yMeBaeT JIMIIb YrOJOBHO Haka3zyeMoe JiesHue, T.e.
npectymiienne. Ecimm B XoJe MpoBeAEHHS  ONEPATHBHO-PO3BICKHOTO — MEPOIPHSTHS
00Hapy>KUBAETCs, UTO PeUYb UJET HE O MPECTYIUICHUH, a 00 MHBIX BUJIaX IPABOHAPYIICHUH, TO B
cuiry crated 2 u 10.1 (vactb yerBepTas) Ha3BAaHHOI'O 3aKOHA, JEJO ONEPATUBHOIO ydeTra
NOJUVISKUT NPEKpalleHnio, a ¢yl cornacHo cratbe 9.1 3akona PecnyOmuku AoOxasus «OO0
OIIepPaTUBHO-PO3BICKHON JAeaTenbHOCTH B PecnyOinke AGxasus» OTKa3blBaeT B MPOBEACHUH
OIIEPATUBHO-PO3BICKHOI'O MEPOIIPUSTHUS.

Kak cnenyer u3 crateu 9.1 3akona PecniyOnuku Abxasust «OO0 onepaTuBHOPO3BICKHON
nesrenbHocTH B PecnyOnmke AOxasus», CyIbs HE BIOpaBe OTKa3aTb B PAaCCMOTPEHHUH
MaTepuajgoB 00 OrpaHMYEHUM KOHCTUTYLHMOHHBIX NpaB TIpaxJaH, HO He 00s3aH JaBaThb
paspellieHue Ha IPOBEJECHUE OINEPAaTUBHO-PO3BICKHBIX MEPONPUSTUNA JIMIIb HAa OCHOBE
IOCTYIUBUIETO K HEMY IIPEACTABICHUS PYKOBOAUTENS OpraHa, OCyILECTBIISIOIIET0 OepaTUBHO-
PO3BICKHYIO JISITEIBHOCTb, €CIIM HE IPUXOAUT K BBIBOAY O HEOOXOJMMOCTH TaKOTO pa3pellieHus,
ero 000CHOBaHHOCTU M 3aKOHHOCTH, B TOM YHCJIE€ C TOUKU 3peHUs TpeboBaHuii crareid 1-3 u 5
(vacTh mepBasg), 7 U 8§ ykazaHHOro 3akoHa. B nmaHHOM ciiyyae 00S3aHHOCTH OOOCHOBATbH
HEOOXOJMMOCTh TMPOBEIEHUS OINEPATUBHO-PO3BICKHBIX MEPONPUATUN JIEKUT Ha JIHIAX,
oOpaTuBIIUXCS B cyd 3a paspemieHueMm. [lostomy, miis 0OGOCHOBaHHS CBOEM MMO3UIIMH
PYKOBOJUTEND, HCHPALIMBAIOUINI pa3pelleHne Ha IPOBEIECHUE OINEPaTUBHO-PO3BICKHOIO
MEpOMNPHUATHS, CBA3AHHOTO C OIPAaHUYEHHUEM KOHCTUTYLHMOHHBIX MpaB TIpaXKAaH, MOXKET
IPEJCTaBIATh Cy/AbE€ BCE MaTepHalibl, Kacaloolluecs OCHOBAHWUW JUIs €ro IpOBEIEHUus, 3a
UCKJIIOYEHHEM JaHHBIX O JIMLAX, BHEIPEHHBIX B OpPraHU30BaHHBIE IPECTYMHbIE TPYIIIBI, O
IITaTHBIX HETJIACHBIX COTPYIHMKAX OPraHOB, OCYLIECTBISIOIIMX ONEPATUBHO - PO3BICKHYIO
JeSITENIbHOCTD, U O JIMLAX, OKa3bIBAIOUINX UM COJIEHCTBUE Ha KOH(HIEHIMANIBHON OCHOBE, 00
OpraHM3aly U O TAKTHKE MPOBEACHUS ONIEPaTUBHO-PO3BICKHBIX MeponpusaTHil. [Ipu 3Tom Haxo
y4ecTb, YTO B COOTBETCTBUU C TpeOOBaHUSAMHM cTaTbM 9.1 Ha3BaHHOTO 3akOHa HE TOJBKO
[IOCTAaHOBJICHUE PYKOBOJUTENS OpraHa, IMpEACTaBISIONIET0 B CyJd MaTepuanbl s
paccMOTpeHHUs, HO M caMo CyZieOHOE TOCTAaHOBJICHHE JOJKHBI ObITh MOTUBUPOBAHHBIMH.

VYcranaBiauBass Kpyr pyKOBOAMTENEH, YIOJIHOMOYEHHBIX oOOpamarscsi B Cya 3a
paspelieHueM Ha IPOBEICHHE ONEPaTUBHO-PO3BICKHBIX MEPOIPHUATHI, MyTEM OTCBUIKH K
BEJIOMCTBEHHBIM HOPMATUBHBIM aKTaM, 4acThb BTopas ctatbu 9.1 3akoHa PecnyOnuku AGxazus
«O0 omnepaTuBHO-PO3BICKHOMN AesATeNbHOCTH B PecnyOnmuke AOxasus» He HapyllaeT MpaB U
CcBO0O/ TpaXk/iaH, MOCKOJIbKY pPEIICHHE O MPOBEACHUN ONEPaTUBHO-PO3BICKHOTO MEPOIIPUSATHS,



KOTOpPO€ OrPAaHUYMBAET KOHCTUTYLHOHHBIE IpaBa IPa)KJAaH, MPUHUMAET HE PYKOBOIUTEIb
XOJAaTalCTBYIOLIErO OpPraHa, a Cy/.

[Ipenycmorpennsie cratheit 9.1 3akona PecrnyOmmku Ao6xasuss «O0 omepaTHBHO-
PO3BICKHOH JeaTenbHOCTH B PecnyOnuke AOxasusi» npouenypa cyJeOHOro pacCMOTpPEHHUS U
COOTBETCTBYIOIasl Mepa (CaHKLMsI Cy/IbU) CBSI3aHbl C PELIEHHEM 3ajjad YroJOBHO-IIPABOBOTO
xapaktepa. Hazienenue cyqa mOJTHOMOYHEM MO OCYIIECTBICHHIO MPOLEAYPHl HE3aBUCHUMOTO
0I0OpeHHs]  ONEPAaTUBHOPO3BICKHBIX  MEpONPHUSATUHN, CBSI3aHHBIX C  OrPAHUYCHUSIMU
KOHCTUTYLIMOHHBIX IIpaB TpakJaH, HE YLIEMJIIeT JTHX IpaB, a HaNpOTHB, CO34AET
JIOTIOIHUTEIbHYI0 TapaHTHIO UX 3allUThl. BMecTe ¢ Tem 3To He cyneOHOoe pa3dupaTenbCcTBO U
Jla’ke He MOArOTOBUTEIbHBIE ACHCTBUS K CyZeOHOMY 3aceJaHuI0. B JaHHBIX MPaBOOTHOILIEHUSIX
€Ille HET CTOPOH, YTO XapaKTEPHO AJIsl yTOJIOBHOTO IIpoliecca B TEX CIyvasix, Korja, Halpumep,
YJTOJIOBHOE JIel0 BO30YXKAEHO MO (DakTy M HEU3BECTHO, MOXKHO JIM CUUTaTh JIeSHUE
IPECTyIUIEHUEM, KTO €ro COBEPILINI WK coBepiuaeT. B nporenype, B KOTOpoil HcnpauBaeTcs
cyne0HOe paspelleHre Ha MPOBEJACHUE ONEPaTHBHO-PO3BICKHBIX MEPONPHUSATHI, MPOBEpsieMoe
JUI0 - HE YYaCTHHMK TMpollecca M 3HaTh O HEM He JoJbkeH. OTKPBITOCTH, TIACHOCTH U
COCTSA3aTEIbHOCTU CTOPOH B 3TOM Ipoliecce OBITh HE MOXET, MO0 B MPOTHUBHOM Cllydae
HETJIacHBIe M0 CBOEMY XapaKTepy OINEpaTHBHO-PO3BICKHBIE MEPONPHUSATHS CTaTH ObI IPOCTO
HEBO3MOJKHBI, a cama OIEepPaTHUBHO-PO3BICKHAS NEATEIbHOCTh yTpaTuia Obl cMmbicia. MmMeHHO
M03TOMY CyAe0HOE pEeleHUE BBIJAETCS OpraHy - HHHUIMATOPY NPOBEACHUS ONEPaTUBHO-
PO3BICKHBIX MEPOIIPUATHI U HE BBLIAETCS IPOBEPSIEMOMY JIULLY.

Cornacio uvactu 1 crateu 9.1 3akona PecnyOnuku AOxasus «OO6 omnepaTtuBHO-
PO3BICKHON JiesiTeIbHOCTH B PecmyOnnke AOxaszus» Takue MaTepuallbl pacCMaTpUBaeT, Kak
IIPaBWIO, CyJ IO MECTY MPOBEACHUS ONEPATUBHO-PO3BICKHBIX MEPONPUATUN WM IO MECTY
HaxOXXJEHUs OpraHa, xoJaraicTByroImiero o6 wux mnpoBeaeHuU. OroBopka "Kak MpaBmiio"
Ipeoaraer, TakuM o0pa3oM, BO3MOXKHOCTh MCKITFOUEHUS U3 OOILIEro Mmopsijaka onpeaeneHus
MOACYAHOCTH, IPEAYCMOTPEHHOT O JAHHOW HOPMOM.

[Tockonpky MpaBo Ha TalHy NEPENUCKHU, TelePOHHBIX IMEPEroBOPOB, IMOYTOBBIX,
TenerpadHbIX U UHBIX COOOUICHUM MPUHAIISKUT KOHKPETHOMY JIMILY, a Cy/1e0HOEe pelIeHHe O
IPOCITYIIMBAHUM TeNC(POHHBIX MEPErOBOPOB TAK)KE BBIHOCUTCS B OTHOUICHUHM KOHKPETHOTO
JUIa, OTPaHUYEHKE 3TOT0 KOHCTUTYIIMOHHOTO TpaBa HE 3aBUCUT OT TOT0, IO KaKoMy Tele(oHy
BEIYTCSl NEPEroBOPHI JIMIIA, B OTHOUIEHHMH KOTOPOTrO OCYILIECTBIISIETCS JIaHHOE ONEepaTHBHO-
PO3BICKHOE MEPOIIPUSTHE.

Cyabeii Taxoke MOXKET OBITh JITAHO pa3pelIieHre Ha TIOJTyYeHHe CBEICHHI 0 AaTe, BpEMEHH,
IPOJOKUTEIBLHOCTU COSAMHEHUM MeX /1y a0OHEeHTaMu U (MjIM) aOOHEHTCKUMHU YCTPOHCTBAaMU
(ToJIb30BaTENECKUM 000pyIOBaHHEM), HOMEpax aOOHEHTOB, IPYTUX JAHHBIX, MO3BOJISIOIIUX
uaeHTU(pUIUpPOBaTH a0OHEHTOB, a TaKXKE CBEACHHM O HOMEpax U MeECTe PAaCHOJIOKEHHUs
preMonepesaronnx 6a30BbIX CTAHIUH.

K npyrum ganHbIM, TO3BOJISIIOIIUM HISHTH(PUIUPOBATH A00OHEHTOB, MOT'YT OTHOCHUTHCS,
B yacTHOCTH, cBeneHusi o IMEI-kone aGOHEHTCKOTO yCTpOWCTBa WM O MECTOIOJIOXKEHHUH
TenedOHHOTO anmapara OTHOCUTEIHHO 0a30BOM CTAHIIUU.

[Ipenycmorpennoe 3akoHom PA  «O0 omepaTUBHO-PO3BICKHOW AEATEIHLHOCTH B
PecnyOnuike AGxa3ush» UCTOIb30BaHUE TP IPOBEICHUH OMIEPATUBHOPO3BICKHBIX MEPOTIPUSTUI
BU/JICO - U ayAUO03aIINCH, KHHO - U (POTOCHEMKH, a TAKKE APYTUX TEXHUUECKUX CPEJICTB (YacTh 4
CTaTbl 6 yKa3aHHOI'O 33aKOHA), HE SBJISIOLIEECS CAMOCTOATEIbHBIM OINEPAaTUBHO-PO3BICKHBIM
MEpPONPUITHEM, HMEET IeNbl0 (UKCAIMI0O XOJa U PEe3yJNbTaTOB MPOBEICHHS COOCTBEHHO
ONEepaTUBHOPO3bICKHBIX Meponpusatuid. Ilo cMbicny Ha3BaHHOro 3akoHa, HPUMEHEHHE



TEXHUYECKUX CPEJICTB, OCYLIECTBISAETCA CTPOrO0 B pAMKaxX MPOBEAECHUS TAKUX MEPONPUITHI U
camo 1o cebe He IpeponpeaesieT HE0OX0IMMOCTh BBIHECEHHUS O TOM CIIELUAIBHOTO Cy1eOHOTO
pemieHus: cyne0HOe pelleHne MpHU3HAeTCsl 00s3aTeNbHBIM YCIOBUEM Ui TMPOBEACHUS
OTJICNIbHBIX OINEPATHUBHO - PO3BICKHBIX MEPONPHUITHH, OrpaHHMYMBAIOIIUX KOHCTUTYL[MOHHbIE
IpaBa YeIoBeKa M rpakIaHuHa, a He s (PUKCALMU MX XO0/1a M Pe3yJIbTaTOB.

Pa3bsicHuTh, UTO B Cily4ae, €ClM Cy/bsl HE J1ajl pa3pelieHUs] Ha IPOBEACHHUE YKa3aHHBIX
JeMCTBUM, yIOJIHOMOYEHHBIE HA TO OpraHbl U JIOJKHOCTHBIE JIMIA BIIpaBe 0OPATUTHCS MO TOMY
K€ BOIIPOCY B BBIILIECTOSAIIUMN CY/I.

PexomennoBarh cyjam paccmMaTpuBaTh BbIIICHA3BAHHBIE MAaTEPHAIIbI HE3AMEATIUTEIBHO.

[Ipencenarensm cy0B 00ECIIEUNTh HAIJISKAITUN YUET U XpaHEHHUE CYIeOHBIX PEIICHUI
10 pacCMaTpUBAaEMbIM MaTepraiaMm.

N3 craten 10 3akona PA «O0 omnepaTHBHO-PO3BICKHOM JesTeIbHOCTH B Pecmybmuke
AOGxa3us» BBITEKAeT, UTO cOOMpaHue, MPOBEpPKa M OIEHKA J10Ka3aTeIbCTB BO3MOXKHBI JIUIIb B
HOPSAJKE, IPELYCMOTPEHHOM YTOJIOBHONIPOIIECCYAIbHBIM 3aKOHOM. Takol MOpsII0K YCTaHOBIJIEH
VIIK Pecnybnmuku A6xa3zust. IIpu 3TOM Bce coOpaHHBIE IO JIeNy JIOKa3aTelIbCTBa TOJJISKAT
IIPOBEPKE CO CTOPOHBI JIMIA, MPOM3BOISAIIEIO J03HAHUE, CIEeNOBaTelsd, MPOKypopa U Cyna.
JlokazarenbcTBa, MOJydeHHBbIE C HapylleHueMm yctaHoBieHHoro YIIK PecrmyOnmuku A6xasus
NOpSAIKA, TPU3HAIOTCS HE MMEIOIIMMU FOPUIUYECKONW CUJIBI U HE MOTYT OBITh IMOJIOKEHBI B
OCHOBY OOBHMHEHHS, a TaKXe MCIOIb30BaThCS ISl JOKa3blBaHUs BCEX HEOOXOAMMBIX
00CTOSTENBCTB IPU MMPOU3BOCTBE JO3HAHUS, IPEABAPUTEIHHOTO CIEACTBUS U pa30MpaTeIbCTBE
YTOJIOBHOTO JIeJia B CyJeE.

CrnenoBatenbHO, pe3ysbTaThl  ONEPATUBHO-PO3BICKHBIX ~ MEPONPUATUN  SIBISIOTCS
JI0Ka3aTeNbCTBAMH, €CITU MOJIy4eHBI ¢ coOroieHueM TpedoBanuii 3akona PA «O06 onepaTuBHO-
PO3BICKHOH JestenbHOCTH B PecniyOmnuke A6xa3us», pH yCIOBUH COOTBETCTBUSI TPEOOBAHUSIM
VIIK Pecnybnuku AOxa3us, T.e. Tak, Kak 3TO MpeanuchiBaercsa craThsimu 85-89.1 VYIIK
Pecriybnuku AGxasus.

Eciu e nuno, B OTHOUIEHUMM KOTOPOIO IPOBOIATCA ONEPATUBHO-PO3BICKHBIC
MEpPONPUSTHS, Y3HAJIO 00 3TOM U IOJIAraeT, YTO €ro MpaBa U 3aKOHHBIE MHTEPECHl YUIEMIICHBI,
TO OHO B cuity cratbu 5 3akoHa PA «O0 onepaTnBHO-PO3BICKHON JesTeTbHOCTH B PecryOmmke
AOxa3us» UMeeT MpaBo Ha 00XKaJOBaHKE U CYJEOHYIO 3alUTY U B MOPSIJIKE COOTBETCTBYIOIIETO
CYJIOTIPOM3BOJICTBA MOXKET 00palaTbcs CyJl B COOTBETCTBUU C YCTAHOBJIEHHOW MOJACYAHOCTBIO,
M0JIb30BAThCS YCIIYTaMH aJIBOKaTa WM MHON KBANU(DUIMPOBAHHOHN IOPUIMUYECKON TTOMOIIBIO.

9. Ilpu paccCMOTpEHHUH YTOJIOBHBIX JIEJ JOJIKEH COOTIOIAThCS 3aKPETUICHHBIN B CTaThe 22
Koncturynun PecnyOnuku AOxa3usi NOpUHLUI MPE3yMILIUHM HEBUHOBHOCTH, COTJIACHO
KOTOPOMY KaXKIIblii OOBHHSIEMBIN B COBEPILICHUH MPECTYIICHHUS] CUNTACTCS HEBUHOBHBIM, TIOKA
€ro BUHOBHOCTh He OyJeT JoKa3aHa B MPEAyCMOTPEHHOM 3aKOHOM IOpSJIKE W YCTaHOBIICHA
BCTYNMBIIUM B 3aKOHHYIO CHJIy NMPUTOBOpoM cyna. Ilpu 3Tom ¢ ydeTrom mojiokeHui TaHHOU
KOHCTUTYLIMOHHOM HOPMBI HEJIOMyCTUMO BO3JlaraTb Ha OOBHHSAEMOro (IOJCYIMMOTO)
JTIOKa3bIBAHHE CBOE HEBUHOBHOCTH.

Cynam HEoOXOAMMO HMMETh B BHUAY, YTO HEYCTPAaHUMbIE COMHEHHUS B BHHOBHOCTHU
O0OBUHSEMOTO (ITOJICYIUMOI0) JTOJKHBI TOJIKOBATHCS B €T0 MOJIB3Y.

JIumo, B OTHOIIEHUH KOTOPOTO BEJETCS MTPOU3BOJICTBO 1O JIeiNy 00 aJMUHUCTPATUBHOM
[IPaBOHAPYLIECHUH, CUUTAETCS HEBUHOBHBIM, IOKAa €ro BHMHA HEe OyAeT JoKa3aHa B IOPAJIKE,
NPEIyCMOTPEHHOM 3aKOHOJATEIbCTBOM 00 aJMUHUCTPATUBHBIX NPAaBOHAPYUICHUSAX, U
YCTaHOBJIEHA BCTYNUBILKM B 3aKOHHYIO CHIIy IIOCTAHOBJIEHUEM CYJbH, OPraHa, J0JKHOCTHOTO
JMIa, PACCMOTPEBILIUX JIEIIO.



10. ITpu cynebHOM pazdupaTenbCTBE JOJDKHO CTPOTO COOJIOAATHCS TapaHTHPOBAHHOE
Koncrurynueii (crates 23 Koncturyuu PecyOnuku A0Gxa3usi) mpaBo KakJI0ro Ha MOJIyYCHUE
KBAJIM(PULIHUPOBAHHON ropuaryeckoil momomny. C y4eToM 3TOro KOHCTUTYLIHOHHOT'O MOJIOKEHUS
cyll 00si3aH 00ecreynTh yyacThe 3allUTHUKA B YTOJIOBHOM JIEJI€ BO BCEX CIyyasiX, KOrja OHO
sBIsieTCs 00s3aTeNnbHBIM B crity yacTH 1 crathu 51 YIIK Pecrybnmku AGxa3us.

Ha ocnoBanum uactu 1 crateu 52 VIIK PecnyOnmuku A6GXa3zusi 1OJ03peBaeMblid,
OOBMHSIEMBIIl BIIpaBe B JIOOOW MOMEHT NMPOM3BOJACTBA IO YTOJOBHOMY JAENYy OTKa3aTbCs OT
MIOMOIIY 3aIIUTHHUKA. B crity yactu 2 yka3aHHOH cTaThH TaKOM OTKa3 He o0s3aTeNeH Ul Cy/1a.

B cuny crateu 23 Konctutynuu PecnyOnmukum AOxa3us Kaxaoe 3aJepKaHHOE WU
3aKJIFOYEHHOE 0]l CTPaXy JIMLO BIPaBe IIOJb30BATHCSA IIOMOIIBIO aJBOKAaTa C MOMEHTa
3a/lepyKaHus, 3aKIII0UEHHS 110]] CTPaKy M MOXKET HE JaBaTh [10KAa3aHUs B OTCYTCTBHUE a/IBOKATa.

CornacHo yactu 3 crateu 49 VIIK PecnyOnuku AOxasusi KaxIblii MOJ03pEBaEMbIN
UMEET IpaBO IOJIb30BAThCSl MOMOIIBIO aJBOKaTa (3allUTHHKA) C MOMEHTa BO30YXIEHUS B
OTHOLIEHHHM €ro YTOJIOBHOTO Jiela, C MOMEHTa (DaKTHYEeCKOro 3aJep)KaHus B Clydasx,
npeaycMoTpeHHBIX cTaThsiMu 91 u 92 VIIK PecnyOnuku AGxasus mubo B ciaydae MPUMEHEHHS
K HeMmy B cootBeTcTBHH co ctaThell 100 VIIK Pecny6nuku A6xa3us Mepsl pecedeHus B BUIE
3aKJIIOYEHUS MO/ CTPaXy, C MOMEHTa BPYUYEHUS YBEAOMIIEHHS O MOJO3PEHUHU B COBEPIICHUU
MpecTyIUieHus B ToOpsake, ycraHoBieHHOM crtaTheit 223.1 VIIK PecnyOnuku AGxasus, c
MOMEHTa OOBSIBICHHUS €My IIOCTaHOBJEHMSI O Ha3HAYEHUH CyAeOHOICUXUATPUUECKOU
DKCHEPTU3BI, A& TAaKXKE C MOMEHTAa Hayaja OCYILIECTBICHMS HHBIX MEp IpOLECCyalbHOTO
HNPUHYKICHUS WIKM UHBIX MPOLIECCYAIbHBIX IEHCTBUM, 3aTparuBaoUX IpaBa U cBOOOIbI ML,
M0JI03PEBAEMOI0 B COBEpLICHUH mnpecTyrieHus. Kaxaplii oOBUHSEMbII B CUITy yKa3aHHOMN
KOHCTUTYLIMOHHOM HOPMBI M Ha OCHOBAaHUU IyHKTa § yacTu 4 crateu 47 u nyHkra | yactu 3
cratb 49 VIIK PecnyOmukm AOxa3uss mMeeT MpaBO IOJIB30BATHCS IOMOIIBIO aJBOKATa
(3aIIMTHUKA) C MOMEHTA Hayajla OCYLIECTBIIEHHUS MPOLIECCYyalIbHBIX JAEHCTBUI, 3aTparuBaroInX
npaBa W CBOOOJBI JIMIA, B OTHOIIEHWH KOTOPOTO MPOBOJHUTCS IpPOBEPKa COOOIIEHUS O
MPECTyIUIEHUU B MOpslKe, mpeaycMoTpeHHoM cratbel 143 VIIK PecnyOnuku A6xasus. [Ipu
HapyLIeHUH 3TOr0 KOHCTUTYLHMOHHOIO IpaBa IMOKa3aHHUsS MOJ03PEBAEMOro, OOBHUHSEMOTO H
pe3ysbTaThl CJIEACTBEHHBIX W HMHBIX IPOLECCYalbHBIX JEHCTBUM, NPOU3BENCHHBIX C HX
y4acTHEM, JOJKHBI pacCMaTpUBAThCS CyaMH KaK JOKa3aTelIbCTBA, MOTy4YEeHHbIE C HapyIIEHUEM
3aKOHa.

11. Cornacuo crarse 72 Koncturynuu Pecybonuku AGxa3ust pa3dupaTensCTBO 1€ BO
BCEX CYJaX OTKPBITOE, 32 HCKIOUYEHUEM CIIy4aeB, YCTAHOBJIEHHBIX 3aKOHOM.

Cynonpoun3BoJICTBO OCYHLIECTBIISIETCS. Ha OCHOBE COCTSI3aTEJIbHOCTH W PaBHOIPABHS
CTOPOH.

Cynam crefyeT UMeTh B BHJY, YTO NPHHLMII [VIACHOCTH CyleOHOro pa3OupaTesbcTBa
3aKJII04aeTcsl B 00ECIeYeHNH BO3MOXKHOCTH BCEM I'paKAaHaM, B TOM YHCIIE HE SBIISIOIIAMCS
YYaCTHHKaMH IIpoliecca MO0 paccMaTpUBaeMOMy CyJeOHOMY ey MPUCYTCTBOBATH IPH €ro
pa3OuparenbCTBe, 32 UCKIIOUYEHUEM CIIy4aeB, YCTAHOBJICHHBIX 3aKOHOM.

Cyzapst pu OCYIIECTBIEHUH MPABOCYAUS JOJDKEH CTPOro MPHUAEPKUBATHCA MPUHIUIA
COCTA3aTEIbHOCTU U PAaBHOIIPABUS CTOPOH.

Beicka3biBaHue cyqabeil B Kakoil-mubo (gopme mpeaBapUTENbHBIX CYXAECHHUH MO Jemny,
HaXoJsIeMyCsl B €r0 IPOU3BOJCTBE, HelnomycTuMo. Cy/ibsi BBICKa3bIBAE€T CBOE MHEHHE TOJIBKO
B COBEILATEIIHLHO KOMHATE.

B cooTBeTcTBUM € MPUHLIMIIOM COCTS3aTEIbHOCTH U PABHOINIPABHs CTOPOH, CY JOJKEH
o0ecrneunTh CTOpOHaM B Cy1e0HOM 3aceJaHUU paBHbIE BO3MOYKHOCTH, a TAK)KE MTPOLIECCYATIbHY IO



AKTUBHOCTBH CTOPOH 110 OTCTaMBAHUIO CBOMX HHTCPCCOB.

[Ipencenarens BepxoBHoro cyaa
PecrryOnuku AGxazus

Cexperaps [Lnenyma,
cynbst BepxoBHoro cyaa
PecrryOnuku AoOxasust

M.IO. Jlenba

O.B. [Munus



